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I.

APPLICATION TO FILE AMICUS CURIAE BRIEF AND

STATEMENT OF INTEREST OF AMICUS CURIAE

TO THE HONORABLE PRESIDiNG JUSTICE:

Pursuant to Rule 13(c) of the California Rules of Court, the

Biotechnology Industry Organization respectfully requests leave to file the

attached brief of amicus curiae in support of Petitioners Gilead Sciences,

John C. Martin, John F. Milligan, Mark L. Perry, Norbert W. Bischofberger,

Anthony Carraciolo, William A. Lee, James M. Denny, Paul Berg, Etienne

F. Davignon, Cordell W. Hull, Gordon E. Moore, George P. Shultz, and

Gayle Wilson (collectively �Petitioners�).

The Biotechnology Industry Organization (�BIO�) represents more

than 1,000 biotechnology companies, academic institutions, state

biotechnology centers and related organizations in all 50 United States and

33 other nations. BIO members are involved in the research and

development of health-care, agricultural, industrial and environmental

biotechnology drugs, therapies, and devices.

Shareholder litigation against biotechnology companies is on the

rise.1 BIO acknowledges that some of these actions may be warranted, and

Plaintiffs securities lawyers have publicly stated their intentions to bring
more suits against the industry, and statistics suggest they have already
begun a broad campaign. See Karen PihI-Carey, Litigation Threat: Biotech

Class-Action Suits, BIOWORLD TODAY, Aug. 20, 2004, available at 2004

(Footnote Continued on Next Page.)
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it firmly endorses the proper use of litigation to combat fraud and corporate

malfeasance. However, BLO and the corporate entities it represents are

deeply concerned over the increase in unwarranted litigation against

biotechnology companies. Defending against unwarranted litigation

imposes substantial costs on companies, costs which are ultimately borne by

their shareholders. Such costs make it substantially more difficult for

biotechnology companies to fund and achieve their core mission, bringing

new life-saving and life-promoting drugs, devices and therapies to market.

The existing legal regime (at least before the trial court�s decision in

this matter) wisely employs several mechanisms to filter out unwarranted

securities and derivative litigations at the outset. As a sound matter of

public policy, these filters are designed to achieve a vitally important goal�

ensuring that resources that could otherwise fund valuable social enterprises

are not needlessly squandered on meritless litigation.

The trial court�s decision eviscerates one of the principal legal

mechanisms used to filter out unwarranted litigation�the demand

requirement in derivative actions. For the many reasons set out by

(Footnote Continued from Previous Page.)

WL 62922778; Cf Alex Berenson, Trial Lawyers Now Take Aim at Drug
Makers, N.Y. TIMES, May 18, 2003, at Al (�Enriched and emboldened after

successful fights against asbestos and tobacco companies . . . plaintiffs�
lawyers have trained their sights on drug makers, claiming that many giant

pharmaceutical companies have hidden the dangers of medicines the

lawyers say have harmed thousands of people.�).
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Petitioners and the other amici curiae, the demand requirement properly

gives a company�s board of directors, in the first instance, the power to

decide whether, when, how and against whom to proceed with a corporate

claim. This is a fundamental, universally accepted precept of corporate

governance.

To ensure proper checks and balances, an exception to the demand

requirement exists where the shareholder-plaintiff alleges specific facts

indicating that a majority of the board lacks the independence or

disinterestedness necessary to make a proper decision on whether or not to

pursue litigation. However, in the absence of such alleged facts, the board

is responsible for deciding whether the proposed litigation is in the

corporation�s best interests. Because an independent board acting in good

faith will not pursue unwarranted litigation, this bedrock corporate

governance mechanism properly filters out meritless actions. It also ensures

that a company�s limited resources are spent on appropriate enterprises,

objectives and more socially valuable endeavors.

Biotechnology companies already are attractive targets for plaintiff

securities lawyers due to their volatile stock prices�volatility that reflects

the highly regulated nature and the inherent economics of the industry.2 The

2
Due to the many risks inherent in an industry based on scientific

exploration and subject to substantial regulatory oversight, large securities

(Footnote Continued on Next Page.)
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increase in securities litigation comes at a significant price to the

biotechnology industry. It adversely impacts companies� ability to recruit

top managers and directors (due to adversity to liability), limits access to

director and officer insurance (and already has led to higher premiums),

distracts managers from their core responsibility of running the company,

and generally interferes with a company�s ability to manage its affairs.

The trial court�s ruling will substantially increase these litigation

costs, as it will surely lead to a further increase in unwarranted derivative

actions. This result is contrary to sound social and legal policy. For these

reasons, BIO respectfully requests permission to tile the attached amicus

curiae brief.

II.

BRIEF OF AMICUS CURIAE

The purpose of this brief is not to explain the legal error associated

with the trial court�s decision, although we emphasize its radical departure

from settled principles ofcorporate jurisprudence. Rather, BIO submits this

brief to underscore the adverse impact that the trial court�s erroneous

(Footnote Continued from Previous Page.)

price drops (and hence large potential damages and attorney fee awards for

plaintiffs lawyers ) are not uncommon for biotechnology companies. See,

e.g., David P. Hamilton, Biotech �s Dismal Bottom Line: More than $40

Billion in Losses, WALL ST. I., May 20, 2004, at Al (�Biotech stocks are

tremendously volatile because they are so oflen driven by speculation about

the unknowable.�).
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decision�and the resulting increase in derivative litigation�would have on

the biotechnology industry.3

For the reasons set out herein, amicus curiae BIO respectfully

requests this Court to let a writ issue�directing the trial court to vacate its

order and issue a new order sustaining Petitioners� demurrer on the ground

that the shareholder plaintiffs have not adequately pled demand futility.

A. Statement of the Case.

In July 2003, the biotechnology company Gilead Sciences reported

its results for the second quarter of 2003. Gilead announced that its

revenues for one of its pharmaceutical products, Viread, surpassed analyst

expectations. Gilead estimated that approximately $25 to $30 million of

these revenues resulted from increases in wholesaler inventory levels during

the quarter. (Pet. App. Vol. 1, Ex. 2 at A0017-AOO 18, 45.) Three months

later, Gilead revised this estimate, stating that $33 to $37 million of its

Viread revenues in the second quarter resulted from increases in wholesaler

inventory. (Id. at ¶ 47.) Immediately after the announcement, Gilead�s

stock price declined, and the rush to the courthouse began.

On November 10, 2003, the first of seven federal class action

complaints were filed against Gilead and certain officers (and an officer

If not vacated, the trial court�s decision would negatively impact other

industries as well. 1-lowever, for the reasons described herein, the impact on

�
� the biotechnology industry would be particularly harmful.
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director) alleging disclosure violations of the federal securities laws. Gilead

filed a Form 8-K with the Securities and Exchange Commission, disclosing

the class action litigation, and stating that it �believes that it has

meritorious defenses to the allegations contained in the complaint and

intends to defend the case vigorously.� (Pet. App. Vol. I, Ex. 2 at A0022-

A0023, ¶56(a) (emphasis added).) No Gilead director made any public

statement regarding the class action.

Several weeks later, shareholders filed derivative actions on behaifof

the company, virtually copying the factual allegations in the securities class

action, but alleging common law breaches of fiduciary duty causes of action

against the officers and directors.

There is nothing remarkable about these events. Class action claims

too often are filed after a drop in stock price. Derivative lawsuits leveraging

the factual allegations in the class actions follow soon after. What makes

this case remarkable, however, is the court�s ruling on Petitioners� demurrer.

In assessing whether the derivative plaintiffs may bypass the demand

requirement (the derivative litigation filter), the trial court held that because

Gilead publicly stated that it intended to defend itself in the class action, the

court could infer that the Board had made up its mind that it would never

pursue the derivative claims, and therefore demand would be futile. (Pet.

App. Vol. I, Ex. 2 at A0022-A0023, ¶ 56(a).) That logic is faulty.

Furthermore, the court created a Hobson�s choice for Gilead�cither it could

6



defend itself in the class action and lose the right of the Board to control

derivative litigation if warranted, or it could not defend itself, and maintain

the Board�s right to control claims belonging to the company.

B. The Biotechnology Industry Is Already Susceptible to Excessive

Amounts of Frivolous Securities Litigation.

The biotechnology industry already is sued in a disproportionately

high number of securities litigations. Despite a 19% decline in securities

fraud class action filings in 2003, the number of securities fraud class

actions brought against biotechnology firms rose by more than 39 percent.

PihI-Carey, supra. Of all the securities class actions filed last year, at least

17 percent were filed against biotechnology firms even though they make

up only two percent of the publicly traded firms in the United States.4

These numbers are likely to increase, as the plaintiffs bar recently declared

their intentions to target the biotechnology industry.

The explanation for this disproportionate share of litigation is not that

there is more fraud in the biotechnology industry than other industries.

There isn�t�indeed, actual fraud, while regrettably not nonexistent, is

extremely rare in the biotechnology industry. Rather, biotechnology firms

face substantially more securities litigation due to relative stock price

See Bernadette Tansey, Rise in Biotech Lawsuits, SAN FRANCISCO

CHRONICLE, Jan. 26, 2004, at El (citing statistics from PRICEWATER

HOUSECOOPERS 2003 SECURITIES LITIGATION STUDY, at

http://www.l 0b5.com/2003 study.pdf(last visited Sept. 19, 2004)).

7



volatility reflecting the enormous need for capital, the long research and

development process, and the inherent risks of their scientific ventures.

1. Biotechnology firms require tremendous amounts of time

and capital before they are able to market a product.

Biotechnology�the use of cellular and biomolecular processes to

make useful drugs and products�is the world�s most R&D intensive and

capital-focused industry. Bringing a product to market is a long, complex

and heavily regulated process. And there are no guarantees of success.

A biotechnology drug, for instance, often takes between ten and

fifteen years of development before it can be marketed. Discovering the

drug and its uses can typically take between two and ten years. After

discovery, a firm must spend several years doing lab and animal testing. If

warranted, the process continues with clinical trials, all of which are

regulated by the FDA. For every 5,000 medicines (both regular

pharmaceuticals and biotechnology drugs) tested during this phase, onlyfive

will advance to this phase.5

From the start of research through FDA approval to market the drug

in the United States, a company typically spends $802 million. TUFTS

CENTER FOR THE STUDY OF DRUG DEVELOPMENT, supra. Some estimates

See TUFTS CENTER FOR THE STUDY OF DRUG DEVELOPMENT, BACK

GROUNDER: How NEW DRUGS MOVE THROUGH THE DEVELOPMENT AND

APPROVAL PROCESS (Nov. 1, 2001), at http://csdd.tufts.edu/NewsEvcnts/
RecentNews.asp?nexvsid4 (last visited Sept. 19, 2004).
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place the cost of developing a single prescription drug as high as $1.7

6
billion. In 2003, the U.S. biotechnology industry members spent nearly

$14 billion in research and development costs. ERNST & YOUNG LLP,

BIOTECI-INOLOGY INDUSTRY REPORT: RESURGENCE 7 (2004).

2. Biotechnology companies often �go to market� with little

revenues to fund the development process.

To fund these development costs and sustain themselves during the

development process, biotechnology firms must raise substantial capital.

This often includes the launching of initial public offerings prior to having

any products on the market. Of the 365 biotechnology companies that xvent

public before 1996, 206 had no reportable earnings. See Ida Picker, IPO ka

boom, INSTITUTIONAL INvESTOR, July 1996, at 93, 96. This trend continues

today. Of the 33 biotechnology IPOs completed since the fall of 2003, only�

a few of these public companies have products on the market.7

It is therefore not surprising that the biotechnology industry as a

whole has never been profitable. Last year, the industry reported a net loss

of $4.5 billion. ERNST & YOUNG, supra, at 6. Only between 50 and 60 of

the more than 300 publicly traded biotechnology companies were profitable

6
Ion. Lester M. Crawford, Acting Commissioner of the FDA, Remarks at

Bane of America Securities Healthcare Institutional Investor Conference

(July 7, 2004), at http://www.fda.gov/oc/speeches/2004/bascrty0707.html
(last visited Sept. 19, 2004).

See Jennifer Van Brunt, New Kids on the Block, SIGNALS, Aug. 9, 2004, a

http://www.signalsmag.com (last visited Sept. 19, 2004).
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in 2000 through 2002. Only 20 were profitable in all three years. Id. at 21.

Almost 45 percent of these companies only have enough cash to sustain

operations for three years. Id. at 4.

3. The stock prices of biotechnology firms are more volatile

than those of firms in most other industries. This

increased volatility is largely due to the inherent risks of

scientific endeavors and the regulatory approval process.

Ultimately, the investment in a biotechnology company is premised

on significant scientific and regulatory risks. Investors are often not

examining revenue streams or income statements. Most of the public

biotechnology companies are operating in the red�and potential

profitability is years away. Rather, investors are risking their capital on the

perception of the company�s ability to bring products out of the

development and testing phase and into the marketplace.8

Thus, volatility of the biotechnology stocks are often not predicated

on quarterly earnings announcements. It is of limited utility to analyze

many biotechnology firms by estimating cash flows and then applying a

discount rate, when the companies have little assets, cash flows, profits, or

even turnover. AROJRVI, supra, at 33. Rather, biotechnology firms are

8
OLLI AROJARVI, flow TO VALUE BIOTECHNOLOGY FIRMS, HELSINKI

SCHOOL OF ECONOMICS AND BUSINESS ADMINISTRATION 32 (2003) (�In

high tech firms, and especially in biotechnology firms, most of the value can

be explained by future expectations.�) (available at http://www.finbio.net/
publications/pro-gradu-arojarvi-01-en.htm. (last visited Sept. 18, 2004)).
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often valued on the number of products in clinical testing, and invcstor�s

individual assessments of whether or not the products xviii ultimately make

it to the market.

Accordingly, the stock price of a biotechnology firm often fluctuates

due to the results of clinical studies, comments by the scientific and

investment community, and whether or not the product receives FDA

approval or such approval is delayed. Even after FDA approval occurs,

additional testing and monitoring of the product continues to ensure no

undiscovered side-effects exist and to monitor the product�s effectiveness.

It is in large part tbr these reasons that the industry is marked by

significant stock price volatility. See, e.g., David P. Hamilton, Biotech �s

Dismal Bottom Line: More than $40 Billion in Losses, WALL ST. J., May

20, 2004, at Al And since very few biotechnology products being tested

actually receive FDA approval, these firms often face a significant drop in

their stock price based on adverse regulatory action.

The volatility of biotechnology stocks inevitably leads to the filing of

class action securities cases. Of the 44 class action lawsuits filed last year

against biotechnology companies, nearly two-thirds alleged that the

company either misrepresented or failed to disclose information concerning

a product�s effectiveness and safety, or the likelihood of receiving FDA

11
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approval.9 Yet, most, if not all, of these companies disclosed that their

ability to succeed depends on receiving FI)A approval and on the efficacy

and safety of their products.

C. The Trial Court�s Decision Would Significantly Increase

Unwarranted Shareholder Litigation Against Biotechnology Firnis

and Require Firms and Their Officers and Directors to Expend
Substantial Resources Defending Against Meritless Actions.

Before the decision of the trial court, the vell established law

provided several mechanisms to ensure that the proper balance was struck

between permitting valid shareholder suits to proceed and filtering out

unwarranted actions. These legal gates ensured that corporations and their

officers and directors did not expend substantial money and time (measured

in years) defending against frivolous actions.

In 1995, Congress enacted the 1rivate Securities litigation Reform

Act (�PSLRA�), which, among other things, heightened the pleading

standard for securities class actions. PRIVATE SECuRVr1Es LITIGATION

REFORM AcT, Pub. L. No. 104-67, 109 Stat. 737 (l995).� In enacting the

See MICHAEL L. KICHLINE AND DAVID A. KOTLER, DECIIERT SURVEY OF

SECURITIES FRAUD CLASS ACTIONS BROUGHT AGAINST LIFE SCIENCES

COMPAN IES (Aug. 2004), at http://www.dechert.com/l ibrary/Survey%2Oof
%20Securities%20Fraud%2OClass%2OActions%20-%208-04%20-.

%2OFinal .pdf.
10

requires thatThe PSLRA the complaint specify �each statement alleged to

have been misleading� and reasons why the statement was false or

misleading. 1 5 U.S.C. § 78u-4(b)( 1). For allegations made on information

or belief, the complaint must state with particularity all facts forming the

(Footnote Continued on Next Page.)
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PSLRA, managers from the I louse and Senate declared that �Congress has

been prompted by significant evidence of abuse in private securities

lawsuits to enact reforms to protect investors and maintain confidence in our

capital markets.� H.R. CoNF. REP. 104-369, at 31(1995).�� By filtering out

unwarranted federal actions at the motion to dismiss phase, the PSLRA

ensures that companies and their senior managers do not spend years and

millions of dollars defending against meritless securities class actions

through summary judgment, trial, or appeal.

Since the PSLRA was enacted, the plaintiffs bar has increasingly

filed state court derivative companion cases� to federal securities class

actions. In large part, these companion derivative actions are being filed to

increase the odds that at least one shareholder case, whether it be direct or

derivative, avoids dismissal at the outset. A companion derivative action

typically references the same allegations in the federal securities class

action, and asserts that the company�s directors and officers breached their

fiduciary duties to the corporation by permitting the company to engage in

(Footnote Continued from Previous Page.)

basis for the belief. Id. For fraud claims, a plaintiff must plead particular
facts giving rise to a strong inference that the defendant acted with scienter,

i.e., an intent to defraud. 15 U.S.C. § 78u-4(b)(2)

��Interpreting this comment, the Ninth Circuit found that Congress �sought
to reduce the volume of abusive federal securities litigation by erecting

procedural barriers to prevent plaintiffs from asserting baseless securities

fraud claims.� In re Silicon Graphics Sec. Litig., 183 F.3d 970, 977 (9th
Cir. 1999).

13



alleged securities violations, and (at times) by trading company stock while

in possession of material, nonpublic information.

However, longstanding corporate governance law has its own

mechanism to filter out unwarranted derivative actions. Because such

actions are purportedly brought on the company�s behalf, and any recovery

inures to the benefit of the corporation, California and Delaware law (and

the law of most, if not all, other states) require shareholder-plaintiffs first to

demand that the board of directors institute litigation against the purported

wrongdoers before filing an action.

This demand requirement is a recognition of the fundamental

principle of corporate governance that it is the directors, not shareholders,

who manage the business and affairs of a corporation, including the decision

to institute derivative litigation. Levine v. Smith, 591 A.2d 194, 200 (Del.

1991). he rule �exists at the threshold to prevent abuse and to promote

intracorporate dispute resolution.� Pogostin v. Rice, 480 A.2d 619, 624

(I)el. 1984).

Only in extreme circumstances is this demand requirement excused.

To overcome this requirement, a plaintiff must plead particularizedfacts

establishing that it would have been futile for plaintiffs to make a demand

on the board of directors. Aronson v. Lewis, 473 A.2d 805, 814 (Dcl. 1984);

see also DEL. CH. RuLE 23.1; CAL. CORP. CODE § 800(b)(2). A demand is

futile or �excused� if the plaintiff has alleged specific facts indicating that a

14



majority of the board lacks the independence and disinterestedness to make

this decision properly on behalf of the corporation. Rales v. Blasband, 634

A.2d 927, 934 (Del. 1993).

Like the PSLRA�s heightened pleading requirements, the demand

requirement acts as an important screening mechanism.�2 In those instances

in which demand is not excused, a majority of independent directors acting

in good faith must decide whether or not it is in the corporation�s interest to

pursue the allegations set out in the demand, and if so, when and how. As a

matter of sound policy, these independent directors serve as gatekeepers,

deciding to pursue meritorious derivative claims, and declining to pursue

those that lack merit or where such pursuit is not in the corporation�s best

interest.

When independent directors choose not to pursue unwarranted

derivative allegations, the corporation (and its shareholders) properly avoid

unnecessary litigation costs associated with pursuing the meritless claims or

fending off a derivative plaintiff seeking to pursue such claims. In those

instances where directors and officers must defend against meritless actions,

12
See, e.g., Grimes v. Donald, 673 A.2d 1207, 1216 (Dcl. 1996) (�The

jurisprudence of Aronson and its progeny describing the demand-futility
test] is designed to create a balanced environment which will

...

deter

costly, baseless suits by creating a screening mechanism to eliminate claims

where there is only a suspicion expressed in conclusory terms.�) (emphasis
added).

15



the costs would be substantial. his is because directors and officers would

be compelled to defend themselves through summary judgment or even trial

before achieving vindication. During this period, the company would suffer

additional harm because its directors and officers must focus on defending

�3
against unwarranted litigation rather than running or guiding the company.

The decision of the trial court in the present case has eliminated the

critical filter of the demand requirement. If that decision stands, demand

would always be excused for companies that �decide� to defend themselves

in class action securities litigation or state that they have meritorious

defenses to such actions. For the many reasons discussed by Petitioners and

the other amici curiae, the decision is contrary to both longstanding

corporate governance jurisprudence and sound public policy.

D. If the Trial Court�s Decision Is Not Vacated, The Increase in

Derivative Litigation Would Impose Substantial Costs on the

Biotechnology Industry, Threatening the Industry�s Ability to

Bring New Drugs and Products to Market.

1. An increase in unwarranted derivative litigation will cause

operating costs to increase.

he most direct impact increased, unwarranted derivative actions will

have is on the bottom line. Under I)elaware and other state laws, companies

are (with limited exceptions) required to indemnify officers and directors for

See, e.g., S. REP. No. 104-98, at 33(1995) (�Defendant companies devote

an average of 1,000 management and employee hours to each securities)
case. This amounts to 37,500 work days each year consumed by securities

lawsuits.�).
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the costs of defending against class and derivativc litigation. See, e.g., DEL.

GEN. CORP. LAW § 145. �1�he company also must pay its own litigation-

related and investigative expense. After a handsome retention is paid by the

company, some of these costs will be born by its insurance provider.

However, increased costs will result in increased premiums passed along to

the company (further affecting the bottom line adversely). Moreover,

increased litigation may decrease the amount of coverage insurers are

willing to provide, further subjecting the company to economic harm.

These expenses will be substantial, as no derivative claim will be

filtered out by the demand requirement. In an industry in which most of the

companies have yet to turn a profit, these increases to operating expenses

will likely have a severe impact on the company�s net-loss.

2. Top managers and directors will be more difficult to

recruit and retain.

Biotechnology firms require distinguished managers and directors to

lead the company�s research and development efforts. Accomplished,

prominent outside directors lend enormous value and credibility to a

biotechnology company�s research and development efforts. he board of

directors of Gilead is representative. The board includes a Nobel laureate, a

former Secretary of State of the United States, and other executives well

noted in their fields.
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The ability to recruit and retain these executives depends on the

ability of companies to ensure that they will not be personally liable for

downturns in the company�s business. This is not a specious threat. In the

early 1980s, talented candidates for director and officer positions refused to

serve as fiduciaries due to a lack of adequate resources in defending against

an increasing number of securities litigations. Terrence G. Stolly, Scienter

Under the Private Securities Litigation ReJbrm Act of 1995, 29 CAP. U.L.

REV. 545, 578-79 (2001).
14

The same barriers to recruiting qualified

directors and officers exist today.

With the trial court essentially eliminating the demand requirement,

the threat of personal liability for directors and officers increases. This is

particularly true because the corporations law of certain states, including

Delaware, does not permit a corporation to indemnify a director or officer

for settlements and judgments incurred by these individuals in derivative

actions. See, e.g., DEL. GEN. CORP. LAW § 145.

�
See also PSLRA Congressional history, H.R. Rep. No. 104-369, at 32

(1995) �FIhe investing public and the entire U.S. economy have been

injured by the unwillingness of the best qualified persons to serve on boards

of directors and of issuers to discuss publicly their future prospects, because

of fear of baseless and extortionate securities litigation.�).
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3. The costs associated with unwarranted litigation will

discourage investors, limiting biotechnology�s access to

capital and its ability to bring new products and drugs to

market.

Ultimately, the elimination of the demand requirement, which in turn

will adversely affect operating costs and results, xviii make it harder for

biotechnology companies to raise capital. These adverse effects will

discourage investment in biotechnology and increase the cost of capital.

The negative effects of securities litigation on the cost of capital is xvell

documented)5 Indeed, this was one of the major reasons for the enactment

of the PSLRA. S. REP. No. 104-98, at 9 (1995) (�These lawsuits have added

significantly to the cost of raising capital.�).

In a research-intensive industry such as biotechnology, an increase in

capital costs is of significant consequence. With each biomedical drug costing

between $800 and $1.7 billion in development costs, the industry is already

starved for cash. This Court should be wary of any decision that is legally

incorrect and that will unnecessarily impede investments in biotechnology.

See, e.g., Joseph A. (rundfest, Commentary: Why Disimply?, 108 1 IARv.

L. REV. 727, 732 (1995) (�If there is excessive securities litigation, too

many resources will be spent on litigation and on litigation avoidance. The

cost of capital will then increase just as if a wasteful tax has been imposed
on capital formation. Again, the net result is a higher cost of capital and

insufficient capital formation.�).

19



III.

CONCLUSION

For the above reasons, Amicus BIG respectfully request that this

Court let a writ issue directing the trial court to vacate its order of July 23,

2004, and issue a new order sustai fling Petitioners� demurrer on the ground

that shareholder plaintiffs have not adequately alleged that demand on

Gilead�s board of directors is excused.

I)ATED: September 20, 2004 Respectfully submitted,

Latham & Watkins LLP

By: 9 i�, t,
,

Jay L. Pomerantz

Attorneys for Amicus Curiae

Biotechnology Industry Organization
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Iv.

CERTIFICATE OF COMPLIANCE WITH RULE 14(C)
OF THE CALIFORNIA RULES OF COURT

I, Jay L. Pomerantz, certify that pursuant to Rule 14(c) of the

California Rules of Court, the attached Brief of Amicus Curiae

Biotechnology Industrial Organization contains 3,471 words, excluding the

tables, this certificate, and the Application for Permission to File an Amicus

Curiae Brief.

DAiiLD: September 20, 2004 Respectfully submitted,

Latham & Watkins lIP

By: �/ A4ipi
-

Jay L. Pomerantz

Attorneys for Amicus Curiae

Biotechnology Industry Organization
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