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A BILL FOR AN ACT

relating to taxation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF
HAWAII:

SECTION 1. Through Act 178, Session Laws of Hawaii 1999,
and Act 297, Session Laws of Hawaii 2000, the legislature
and adm nistration provided a platformto encourage the
conti nued growt h and devel opnent of high technol ogy

busi nesses and associated industries in Hawaii. These

| egislative efforts have resulted in growing interest in
Hawaii as a "New Econony" marketpl ace. Additiona

i ncentives nmust now be put in place to set Hawaii apart as
a tech-friendly place to do business for both technical and
non-t echni cal busi nesses.



SECTI ON 2. Chapter 235, Hawaii Revised Statutes, is anended
by addi ng a new section to be appropriately designated and
to read as foll ows:

" 8§235- Technol ogy infrastructure renovation tax credit.
(a) There shall be allowed to each taxpayer subject to the
taxes i nposed by this chapter, an inconme tax credit which
shal | be deductible fromthe taxpayer’s net incone tax
liability, if any, inposed by this chapter for the taxable
year in which the credit is properly clained.

(b) The anpbunt of the credit shall be four per cent of the
renovation costs incurred during the taxable year for each
commercial building |ocated in Hawaii, and shall not

i nclude the renovation costs for which another credit was
cl ai med under this chapter for the taxable year.

(c) I'n the case of a partnership, S corporation, estate,
trust, or any devel oper of a commercial building, the tax
credit allowable is for renovation costs incurred by the
entity for the taxabl e year. The cost upon which the tax
credit is conputed shall be determned at the entity |evel.

Di stribution and share of credit shall be determ ned
pursuant to section 235-110.7(a).

(d) If a deduction is taken under section 179 (with respect

to el ection to expense depreci abl e busi ness assets) of the
| nternal Revenue Code, no tax credit shall be allowed for
that portion of the renovation cost for which the deduction

is taken.

(e) The basis of eligible property for depreciation or

accel erated cost recovery system purposes for state i ncone
taxes shall be reduced by the anmount of credit all owable
and clained. In the alternative, the taxpayer shall treat

t he anmount of the credit allowable and clained as a taxable

incone itemfor the taxable year in which it is properly
recogni zed under the nmethod of accounting used to conpute
t axabl e i ncone.

(f) The credit all owed under this section shall be clained
agai nst the net incone tax liability for the taxable year.

(g) If the tax credit under this section exceeds the
taxpayer’s incone tax liability, the excess of credit over
liability shall be carried forward until exhausted. Al
clains for a tax credit under this section shall be filed




on or before the end of the twelfth nonth follow ng the

cl ose of the taxable year for which the credit may be
clainmed. Failure to conply with the foregoing provision
shall constitute a waiver of the right to claimthe credit.

(h) The tax credit allowed under this section shall be
avai l abl e for taxable years begi nning after Decenber 31,
2000, and shall not be available for taxable years

begi nni ng after Decenber 31, 2010.

(i) As used in this section:

"Net income tax liability" nmeans inconme tax liability
reduced by all other credits allowed under this chapter.

"Renovation costs" neans costs incurred after Decenber 31
2000, for plans, designs, and construction and for the
pur chase and installation of equi pnment to provide an

exi sting comercial building with technol ogy-enabl ed

i nfrastructure.

"Technol ogy- enabl ed i nfrastructure” neans:

(1) Hi gh speed tel ecomruni cations
systens that provide Internet access,
direct satellite communications access,

and vi deoconferencing facilities;

(2) Physical security systens that
identify and verify valid entry to
secure spaces, detect invalid entry or
entry attenpts, and nonitor activity in

t hese spaces;

(3) Environnental systens to include
heating, ventilation, air conditioning,
fire detection and suppression, and
other life safety systens; and

(4) Backup and energency el ectric power

syst ens.

(Jj) No taxpayer that clainms a credit under this section
shall claima credit under chapter 235D."




SECTI ON 3. Chapter 237, Hawaii Revised Statutes, is anended
by addi ng two new sections to be appropriately designated
and to read as foll ows:

" 8237- Exenption for Internet service providers. (a) This
chapter shall not apply to the gross income or gross
proceeds derived fromthe provision of Internet access. For

pur poses of this section:

"Internet" neans the sanme as under section 231-8.6.

"I nternet access" neans a service or |license that enables
users to access content, infornmation, electronic nail, or
ot her services or licenses offered over the Internet, and
may al so include access to proprietary content,

i nformation, and other services or licenses as part of a
package of services or licenses offered to users.

(b) This section shall apply to gross inconme or gross
proceeds received after June 30, 2001.

8§237- Exenption for qualified high technol ogy office
building. (a) Al gross incone received by any person for
t he pl anni ng, design, and construction of a qualified high
technol ogy office building shall be exenpt fromthe genera

exci se tax.

(b) As used in this section:

"Qualified high technol ogy office building" neans an office

bui | di ng that has been certified as provided in subsection
(c) and that has:

(1) Hi gh speed tel ecomuni cations
systens that provide |Internet access,
direct satellite comruni cati ons access,

and vi deoconferencing facilities;

(2) Physical security systens that
identify and verify valid entry to
secure spaces, detect invalid entry or
entry attenpts, and nonitor activity in

t hese spaces;

(3) Environnental systenms to include,
ventilation, air conditioning, fire




detection and suppressi on, and ot her
life safety systens;

(4) Backup and energency el ectric power

syst ens;

(5) At |east 25,000 square feet of
fl oor space at each floor |evel;

(6) Columm spans of at least thirty
feet;

(7) Floor heights of at |least twenty-
four feet,;

(8) Floor load capacity of at |east one

hundred pounds per square feet;

(9) Electrical power averaging at | east

7.5 watts per useable square feet of
t enant space;

(10) Riser roons of at least five
square feet for each floor;

(11) Air conditioning systens that can
accommodat e twenty-four hour usage and
be able to offer supplenental air

condi tioning for data and network
rooms; and

(12) Fiber-ready capacity with nultiple

conduits to acconmodate nmultiple
t el ecomuni cations carriers.

"Ri ser roons" neans roons to accommpdate a verti cal
backbone system of multiple conduits to allow for cabling
frommultiple carrier conpanies.

(c) The director of taxation, the director of business,
econom ¢ devel opnent, and tourism and the special advisor
to the governor for technology shall certify that the
building qualifies as a qualified high technol ogy office
bui | di ng based on the plans and designs that shall be
submtted with respect to the buil ding.




(d) The exenption provided in this section shall be in |lieu
of any other credit under any other |aw or tax exenption or

credit under this chapter or chapter 209E with respect to
t he pl anni ng, design, and construction of the qualified
hi gh technol ogy buil di ng.

(e) This section shall be operative for gross receipts or
gross incone received after June 30, 2001, but not after
Decenber 31, 2009."

SECTI ON 4. Chapter 239, Hawaii Revised Statutes, is anmended
by addi ng a new section to be appropriately designated and
to read as foll ows:

" 8§239- Exenption for provision of |Internet access. (a)
This chapter shall not apply to the gross incone derived
fromthe provision of Internet access. For purposes of this

secti on:

"Internet" nmeans the sane as under section 231-8.6.

"I nternet access" nmeans a service or license that enabl es
users to access content, information, electronic mail, or
ot her services or licenses offered over the Internet, and
may al so include access to proprietary content,
information, and other services or licenses as part of a
package of services or licenses offered to users.

(b) This section shall apply to gross incone received after
June 30, 2001."

SECTI ON 5. Chapter 241, Hawaii Revised Statutes, is anmended
by addi ng two new sections to be appropriately designated
and to read as foll ows:

" §241- Tax credit for research activities. The tax credit
for research activities provided under section 235-110.91

shall be operative for this chapter. This section shall be
operative on July 1, 2001, but not after Decenber 31, 2010.

§241- Tax credit for worthl ess debts of qualified high
t echnol ogy busi ness. (a) Each taxpayer subject to the tax
under this chapter may claima tax credit under this
section against the tax liability for the taxable year.

(b) The tax credit shall be the anobunt of the debt of any
qgual i fied high technol ogy busi ness ascertained to be




wort hl ess and charged off on the books of the taxpayer
within the taxable year; provided that the tax credit shal

be limted to one hundred per cent of the debt so charge
off up to $100,000, and fifty per cent of the debt in
excess of $100, 000, for each qualified high technol ogy
busi ness.

(c) If the tax credit under this section exceeds the
taxpayer's tax liability under this chapter, as reduced by
all other credits all owed under this chapter, the excess of

the tax credit over liability may be used as a credit
against all the taxpayer's tax liability in subsequent
years until exhausted.

(d) The tax credit under this section shall be in addition
to the adjustnment provided in section 241-4(b)(3) for debts
ascertained to be worthl ess and charged off on the books of
t he taxpayer in the taxable year.

(e) "Qualified high technol ogy busi ness" neans the sane as
in section 235-7. 3.

(f) This section shall apply to worthl ess debts charged off
after June 30, 2001, but shall not apply to worthless debts
charged off after Decenber 31, 2010."

SECTI ON 6. Chapter 431, Hawaii Revised Statutes, is anended
by addi ng two new sections to article 7 to be appropriately
designated and to read as foll ows:

"8431: 7- Capi tal goods excise tax credit. The capital
goods excise tax credit provided under section 235-110.7
shal |l be operative for this chapter and nay be cl ai ned
agai nst the tax inposed under section 431:7-202. This
section shall be operative for tangi ble personal property
pl aced in service after June 30, 2001.

8431: 7- Tax credit for research activities. The tax
credit for research activities provided under section 235-
110. 91 shall be operative for this chapter and may be

cl ai red agai nst the tax inposed under section 431:7-202.
This section shall be operative on July 1, 2001, but not
after Decenber 31, 2010."

SECTION 7. Section 235-7.3, Hawaii Revised Statutes, is
anmended to read as foll ows:



"8235-7.3 Royalties derived from patents, copyrights, or
trade secrets excluded fromgross incone. (a) In addition
to the exclusions in section 235-7, there shall be excl uded
fromgross incone, adjusted gross inconme, and taxable

i ncome, anounts received by an individual or a qualified
hi gh technol ogy busi ness as royalties and other incone
derived fromany patents, copyrights, and trade secrets:

(1) Owned by the individual or
qgqual i fied high technol ogy busi ness; and

(2) Devel oped and arising out of a
gual i fied high technol ogy business.

(b) Wth respect to performng arts products, this
excl usion shall extend to:

(1) The authors of performng arts
products, or any parts thereof, wthout
regard to the application of the work-
for-hire doctrine under United States
copyright | aw

(2) The authors of performng arts
products, or any parts thereof, under
the work-for-hire doctrine under United
States copyright |aw, and

(3) The assignors, licensors, and
|icensees of any copyright rights in
perform ng arts products, or any parts
t her eof .

[(b)}] (c) For the purposes of this section:
"Perform ng arts products" neans:

(1) Audio files, video files,

audi ovideo files, computer animtion,
and ot her entertai nnent products

per cei ved by or through the operation
of a conputer; and

(2) Commercial television and film
products for sale or license, and reuse
or residual fee paynents fromthese
products.



"Qualified high technol ogy business" means a busi ness
[ eondueting] that conducts nore than fifty per cent of its

activities in qualified research] —Fhreterm—qualifiedhigh
technology—business" does—not—ineluder-

"Qualified research”

P I busi ol :

professionals, or a nursing home].
nmeans:

(1) The sanme as in section 41(d) of the
I nt ernal Revenue Code;

(2) The devel opnent and design of
conmput er software using fourth
generation or higher software

devel opnent tools or native progranm ng



| anguages to design and construct
uni que and specific code to create
appl i cations and desi gn databases of
sal e or license;

(3) Biotechnol ogy; [e+]

(4) Performng arts products[-];

(5) Sensor and optic technol ogi es;

(6) Ccean sciences;

(7) Astronony; or

(8) Non-fossil fuel energy-rel ated technol ogy."

SECTI ON 8. Section 235-9.5, Hawaii Revised Statutes, is
anmended to read as foll ows:

"8235-9.5 Stock options fromqualified high technol ogy
busi nesses [exenpt] excluded fromtaxation. (a)
Not wi t hstanding any law to the contrary, all incone

[ receivedfromstock—options] earned and proceeds derived

from stock options or stock, including stock issued through

t he exercise of stock options or warrants, froma qualified
hi gh technol ogy business or froma hol di ng conpany of a
qgual i fied high technol ogy busi ness by an enpl oyee, officer,
or director[+] of the qualified high technol ogy business,
or investor who qualifies for the credit under section 235-
110.9, that would otherw se be taxed as ordinary incone or
as capital gains to those persons [+s—exenpt]| shall be

excl uded fromtaxation under this chapter. |Incone earned
and proceeds derived from stock options or stock includes

i ncome from

(1) Dividends fromstock or stock
recei ved through the exercise of stock
options or warrants;

(2) The receipt or the exercise of
stock options or warrants; or

(3) The sale of stock options or stock
i ncl udi ng stock issued through the
exerci se of stock options or warrants.




Simlar rules shall apply to options to acquire equity
interests and to equity interests thenselves with regard to
entities other than corporations.

(b) For the purposes of this section:

"Hol di ng conpany of a qualified high technol ogy busi ness”
means a corporation or other entity that possesses at | east
ei ghty per cent of the total voting power of the stock or
other interest in the qualified high technol ogy busi ness
and has a value of at |east eighty per cent of the total
val ue of the stock or other interest in the qualified high
t echnol ogy busi ness.

"Qualified high technol ogy busi ness" nmeans [a—business
| ) I it . S .



3) Bioteechnology—| the sane as under
section 235-7.3."

SECTI ON 9. Section 235-110.7, Hawaii Revised Statutes, is
anended by anendi ng subsections (d) and (e) to read as
fol |l ows:

"(d) Section 47 (with respect to dispositions of section 38
property and the recapture percentages) of the Internal
Revenue Code of 1954, as anended, as of Decenber 31, 1984,
and 280F as operative for this chapter (with respect to
[imtation on investnent tax credit and depreciation for

| uxury autonobiles; |imtation where certain property used
for personal purposes) of the Internal Revenue Code of
1954, as anended, shall be operative for purposes of this
section[—]; provided that there shall be no recapture of
the credit upon disposition of conputer hardware and

equi pnent to a nonprofit educational institution in the
State of Hawaii .

(e) As used in this section, the definition of section 38
property (with respect to investment in depreciable
tangi bl e personal property) as defined by section

48(a) (1) (A, (a)(1)(B), (a)(3), (a)(4), (a)(7), (a)(8),
(a)(10)(A), (b), (c), (f), (1), (m, and (s) of the

| nt ernal Revenue Code of 1954, as anended as of Decenber



31, 1984, is operative for the purposes of this section
only.

As used in this section:

"Cost" means (1) the actual invoice price of the tangible
personal property, or (2) the basis from which depreciation
is taken under section 167 (with respect to depreciation)
or fromwhich a deduction may be taken under section 168
(Wth respect to accel erated cost recovery systen) of the

| nternal Revenue Code of 1954, as anended, whichever is

| ess.

"Eli gi bl e depreci abl e tangi bl e personal property” is
section 38 property as defined by the operative provisions
of section 48 and having a depreciable |life under section
167 or for which a deduction nmay be taken under section 168
of the federal Internal Revenue Code of 1954, as amended.

"Placed in service" nmeans the earliest of the follow ng
t axabl e years:

(1) The taxable year in which, under
t he:

(A) Taxpayer’'s depreciation
practice, the period for
depreci ation; or

(B) Accelerated cost recovery
system a claimfor recovery
al |l omwances; with respect to
such property begins; or

(2) The taxable year in which the
property is placed in a condition or
state of readiness and availability for
a specifically assigned function.

"Purchase" nmeans an acquisition of property.

"Tangi bl e personal property” neans tangi bl e personal
property which is placed in service within Hawaii after
Decenber 31, 1987, and the purchase or inportation of which
resulted in a transaction which was subject to the

i nposition and paynent of tax at the rate of four per cent,
except that for the period January 1, 1993, through



Decenber 31, 2002, and if the county general excise and use
tax surcharge is in effect the tax rate shall be four and
one-hal f per cent, under chapter 237 or 238. "Tangible
personal property" does not include tangible personal
property which is an integral part of a building or
structure or tangi ble personal property used in a foreign
trade zone, as defined under chapter 212. "Tangible
personal property" includes conputer software.”

SECTI ON 10. Section 235-110.9, Hawaii Revised Statutes, is
anended to read as foll ows:

" 8§235-110.9 Hi gh technol ogy business investrment tax credit.
(a) There shall be allowed to each taxpayer[;] subject to
the taxes inposed by this chapter[+] a high technol ogy

i nvestment tax credit that shall be deductible fromthe
taxpayer's net incone tax liability, if any, inposed by
this chapter for the taxable year in which the investnent
was nade and the followi ng four years; provided the credit
is properly clainmed. The tax credit shall be [anr—-amunt

egual—to-ten—per—cent] as foll ows:

(1) I'n the year the investnent was
made, thirty-five per cent;

(2) Inthe first year follow ng the
year in which the investnent was nade,
twenty-five per cent;

(3) I'n the second year follow ng the
i nvestnent, twenty per cent;

(4) In the third year follow ng the
i nvestnent, ten per cent; and

(5) In the fourth year follow ng the
i nvestment, ten per cent;

of the investnment nmade by the taxpayer in each qualified
hi gh technol ogy business, up to a maxi mum al | owed credit
[ o aya a va ha | /@ M N
I I . Lified hial hrol busi ]
in the year the investnent was made, $1, 750, 000; in the
first year followng the year in which the investnent was
made, $1,250,000; in the second year followi ng the year in
whi ch the investnment was nmade, $1,000,000; in the third
year following the year in which the investnment was nade,




$500, 000; and in the fourth year followi ng the year in
whi ch the investnent was made, $500, 000.

If as of the close of any taxable year in the five-year
period the qualified high technol ogy busi ness no | onger
gual i fies as such, the taxpayer's tax under this chapter
for the taxable year shall be increased by the anobunt of
the tax credit taken in the previous two years; provided
that with respect to the year in which the investnent was
made, the increase in the taxpayer's tax shall not exceed
twenty-five per cent of the investnent in that year.

(b) The credit all owed under this section shall be clained
agai nst the net income tax liability for the taxable year.

For the purpose of this section, "net incone tax liability"
nmeans net incone tax liability reduced by all other credits
al | oned under this chapter

(c) If the tax credit under this section exceeds the
taxpayer's incone tax liability[+] for any of the five
years that the credit is taken, the excess of the tax
credit over liability may be used as a credit against the
taxpayer's incone tax liability in subsequent years until
exhausted. All clainms, including any anended clains, for
tax credits under this section shall be filed on or before
the end of the twelfth nonth follow ng the close of the

t axabl e year for which the credit nmay be clained. Failure
to conply with the foregoing provision shall constitute a
wai ver of the right to claimthe credit.

(d) As used in this section:

"Qualified high technol ogy business" nmeans a busi ness,
enpl oying or owning capital or property, or naintaining an
office, in this State [that]:

(1) More than fifty per cent of whose
total business activities are qualified
research; provided that the business
conducts nore than seventy-five per
cent of its qualified research in this
State; or

(2) More than seventy-five per cent of
its gross incone is derived from
qual i fied research; provided that the
incone is received from



(A) Products sold from
manuf actured in, or produced
in the State; or

(B) Services perforned in
this State.

E " Lified hial hnol busi "
Haetude

"Qualified research”

- Any—PFade—eF—bugLnesg—Ln¥eL¥}ng—Phe
performance—of —servicesin-the fieldof

lnternal—RevenueCoder

£3)- Any—business—operati-ng—a—hotel
motel—restaurant—orsimlar business—
and



3) Biotechnology—| the sane as under
section 235-7.3."

SECTI ON 11. Section 235-110.91, Hawaii Revised Statutes, is
anended as foll ows:

1. By anending the title and subsection (a) to read:

"8235-110.91 Tax credit for [inereasing] research
activities. (a) Section 41 (with respect to the credit for
i ncreasing research activities) and section 280C(c) (with
respect to certain expenses for which the credit for

i ncreasing research activities are allowable) of the

I nternal Revenue Code shall be operative for the purposes
of this chapter as provided in this section[+]; except that
references to the base anmobunt shall not apply and credit
for all qualified research expenses nay be taken w t hout
regard to the anount of expenses for previous years. |If
section 41 of the Internal Revenue Code is repeal ed or
termnated prior to January 1, [2006,] 2011, its provisions
shall remain in effect for purposes of the incone tax |aw
of the State as provided for in subsection (h)."

2. By anendi ng subsections (c), (d), and (e) to read:

"(c) There shall be allowed to each taxpayer, subject to
the tax inposed by this chapter, an incone tax credit for

[ thereased] qualified research activities equal to the
credit for research activities provided by section 41 of
the Internal Revenue Code[-] and as nodified by this
section. The credit shall be deductible fromthe taxpayer's
net inconme tax liability, if any, inposed by this chapter
for the taxable year in which the credit is properly

cl ai ned.

(d) As used in this section:



"Qualified research" [under—seection4i(d) {1 —ofthe
taternal—Revenue—Code] neans the sane as under section 235-

7.3, or for any use which qualifies under section 41(d) of
the I nternal Revenue Code, but shall not include research
conduct ed outside of the State.

"Basi c research" under section 41(e) of the Internal
Revenue Code shall not include research conducted outside
of the State.

(e) If the tax credit for [Hnereased] qualified research
activities clainmed by a taxpayer exceeds the anmount of

i ncome tax paynent due fromthe taxpayer, the excess of the
tax credit over paynents due shall be refunded to the

t axpayer; provided that no refund on account of the tax
credit allowed by this section shall be nade for anounts

| ess than $1."

3. By anendi ng subsection (h) to read:
"(h) This section shall [net] apply to taxable years

begi nni ng after Decenber 31, [206065-] 2000, but not after
Decenber 31, 2010."

SECTI ON 12. Section 237-23.5, Hawaii Revised Statutes, is
anmended by anendi ng subsection (a) to read as foll ows:

"(a) This chapter shall not apply to anobunts received,
charged, or attributable to services furnished by one
related entity to another related entity or to inputed or
stated interest attributable to | oans, advances, or use of
capital between related entities.

As used in this subsection:
"Rel ated entities" neans:

(1) An affiliated group of corporations
wi thin the neaning of section 1504
(with respect to affiliated group
defined) of the federal Internal
Revenue Code of 1986, as anended;

(2) A controlled group of corporations
wi thin the neaning of section 1563
(with respect to definitions and



special rules) of the federal Internal
Revenue Code of 1986, as anended;

(3) Those entities connected through
ownership of at |east eighty per cent
of the total value and at |east eighty
per cent of the total voting power of
each such entity (or conbination

t hereof ), including partnerships,
associ ations, trusts, S corporations,
nonprofit corporations, limted
l[iability partnerships, or limted
liability conpanies; and

(4) Any group or conbination of the
entities described in paragraph (3)
constituting a unitary business for
i ncone tax purposes;

whet her or not the entity is located within or w thout the
State or |icensed under this chapter.

"Services" nmeans | egal and accounting services, the use of
conputer software and hardware, information technol ogy
servi ces, database managenent, and those managerial and
adm ni strative services perfornmed by an enpl oyee, officer
partner, trustee, sole proprietor, nmenber, or manager in

t he person’s capacity as an enpl oyee, officer, partner,
trustee, sole proprietor, nenber, or manager of one of the
rel ated entities and shall include overhead costs
attributable to those services."

SECTION 13. It is the intention of the legislature that the
amendnments in this Act be liberally construed. The
departnment of taxation is further given latitude to
interpret these amendnments in light of industry

devel opnents. The | egi sl ature does not intend by these
amendnents to opine on the interpretation taken by any

t axpayer or the departnment of taxation on any issue arising
under prior |aw

SECTI ON 14. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTI ON 15. This Act shall take effect on July 1, 2001;
provi ded that:



(1) Sections 7 and 8 shall apply to
t axabl e years begi nning after
Decenber 31, 2000;

(2) Section 9 shall apply to tangible
personal property placed in service
after June 30, 2001;

(3) Section 10 shall apply to taxable
years begi nning after Decenber 31,

2000, but shall not apply to taxable
years after Decenber 31, 2005; provided
that a taxpayer may continue to claim
the credits if the five-year period to
claimthe credits commences in taxable
years begi nning before January 1, 2006;
and

(4) Section 12 shall apply to gross
i ncone or gross proceeds received after
June 30, 2001.
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A BILL FOR AN ACT

RELATI NG TO CAPI TAL | NVESTMENTS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF
HAWAII:

PART |
SECTION 1. The Hawaii Revised Statutes is anended by adding
a new chapter to be appropriately designated and to read as

foll ows:

"chapt er



State private investnent fund
part i. general provisions
8§ -1 Definitions. As used in this chapter:
"Board" neans the board of directors of the corporation.

"Corporation"” neans the Hawaii strategic devel oprment
corporation, a public body corporate and politic and an
instrunentality and agency of the State, established under
chapter 211F

"Equity capital"” nmeans capital invested in conmon or
preferred stock, royalty rights, Iimted partnership
interests, limted liability conpany interests, and any
ot her securities or rights that evidence ownership in
private business.

"Q@uar ant ee"” neans each guarantee or agreenent issued by the
corporation as authorized by this chapter.

"I nvestor group" means any person that is engaged or
consi dered for engagenent by the corporation as an investor
group pursuant to this chapter

"Near-equity capital" neans capital invested in unsecured,
under secur ed, subordi nated, or convertible | oans, or debt
securities.

"Person" means any individual, corporation, limted
l[iability conpany, partnership, or other lawfully organized
entity.

"Put option" nmeans a right or privilege to sell an anount
of tax credits during a tinme period ending on the
expiration date of the option.

"State" means the State of Hawaii .

"Tax credits" means tax credits issued or transferred
pursuant to this chapter and available against liabilities
i nposed by chapter 235 or 241

"Taxpayer" neans a person subject to a tax inposed by
chapter 235 or 241.



8§ -2 Short title. This chapter shall be known and may be
cited as the "State private investnent fund."

8§ -3 Findings and purpose. A critical shortage of seed
and venture capital resources exists in the State and that
shortage is inmpairing the growh of conmerce in the State.
A need exists to increase the availability of venture
equity capital for emerging, expanding, relocating, and
restructuring enterprises in the State, and an increase in
return-driven, venture capital investnments in such
enterprises in the State will help to diversify the State's
econoni ¢ base. Accordingly, this chapter is enacted to:

(1) Mobilize equity and near-equity
capital for investnent in a broad

vari ety of venture capital partnerships
in diversified industries;

(2) Retain the private sector culture
of focusing on rate of return in the
i nvesting process;

(3) Secure the services of high quality
managers in the venture capital
i ndustry;

(4) Enhance the venture capital culture
and infrastructure in the State so as
to increase venture capital investnent
and pronote venture capital investing
within the State; and

(5) Acconplish the foregoing purposes
in a return-driven manner with the goa
of m nimzing any adverse inpact on
state tax revenues.

The legislature finds that the creation of a state private
i nvestnment fund, as provided under this chapter, serves an
i nportant public purpose by answering the need to increase
venture capital and expand the growmh of commerce in the
St at e.

8§ -4 M ssion of the corporation. The m ssion of the
corporation, pursuant to this chapter and in addition to
those set forth in chapter 211F, shall be to nobilize
equity and near-equity capital for investnent in such a



manner that will result in a significant potential to
diversify and stabilize the econonmy of the State.

Not wi t hst andi ng anything to the contrary in chapter 211F or
ot herwi se, the corporation shall carry out the purposes,

m ssion, and provisions of this chapter.

PART |1. | MPLEMENTATI ON

§ -11 Business plan. To fulfill its mssion as the
nmobi l'i zer of equity and near-equity capital, the

i npl enentation of this chapter by the corporation shall be
subject to the supervision of the board. The corporation
shal | devel op an annual business plan for the

i npl enentation of this chapter. The busi ness plan shall be
submtted to the board for its approval and shall be
included in its annual report, which shall be published as
provi ded in section - 15.

8 -12 Tax credits. (a) The State shall issue tax credits
to the corporation that may be transferred or otherw se
used to reduce the tax liability of any taxpayer pursuant
to chapter 235 or 241. The total anpbunt of tax credits that
may be issued, and which may be transferred pursuant to
this chapter by the corporation is $36, 000, 000. Upon
conpliance wth subsection (b), the credits shall be freely
transferable by the corporation to transferees and by
transferees to subsequent transferees; however, the tax
credits so transferred by the corporation shall not be
exerci sabl e before July 1, 2005, nor after July 1, 2030.
The corporation shall not transfer tax credits except in
conjunction with a legitinmate call on a corporation
guarantee. The corporation shall inmediately notify the
president of the senate, the speaker of the house of
representatives, and the governor in witing if any tax
credit is transferred by the corporation in conjunction
with a legitimate call on a corporation guarantee; provided
that the corporation shall not be required to nmake that
notification for transfers to subsequent transferees.

(b) Subject to the annual authorization by the |egislature,
the corporation may transfer tax credits under this section
up to the annual anount all owed under subsection (c).

Legi slative authorization for the tax credits shall be by a
separate |l egislative act.

(c) The corporation shall determ ne the anmount of
i ndividual tax credits to be transferred pursuant to this



chapter and may negotiate for the sale of those credits
subject only to the Iimts inposed by this chapter. The
corporation shall limt the transfer of tax credits that
may be clainmed and used to reduce the tax otherw se inposed
by chapter 235 or 241 for one fiscal year (including any
tax credits that are carried over by a taxpayer froma
prior fiscal year and used to reduce taxes otherw se

i nposed in the current fiscal year, as permtted in
subsection (g)) to not nore than an aggregate total of

$12, 000, 000 per fiscal year. The board shall clearly
indicate on the face of the certificate or other docunent
transferring the tax credit the principal anount of the tax
credit and the taxable year or years for which the credit
may be cl ai ned.

(d) The corporation, in conjunction with the departnent of
taxation, shall develop a systemfor registration of any
tax credits issued or transferred pursuant to this chapter
and a systemof certificates that permts verification that
any tax credit clainmed upon a tax return is validly issued,
properly taken in the year of claim and that any transfers
of the tax credit are nmade in accordance with this chapter.

(e) The corporation nay pay a fee and provi de ot her
consideration in connection with the purchase by the
corporation of a put option or other agreenment pursuant to
which a transfer of tax credits authorized by this chapter
may be nade.

(f) The tax credits issued or transferred pursuant to this
chapter, upon election by the taxpayer at tinme of use,
shall be treated as a paynent or prepaynment in |ieu of

t axes inposed under chapter 235 or 241. Tax credits used
pursuant to this chapter shall be clained as a paynent of
tax or estimated tax for the purposes of chapter 235 or
241.

(g) If the tax credits under this section exceed the
taxpayer's incone tax liability under chapter 235 or 241
for any taxable year, or for any other reason is not
claimed by a taxpayer in whole or in part in any taxable
year, the excess of the tax credit over liability, or the
anount of the unclaimed tax credit, as the case may be, nay
be carried over and used as a credit against the taxpayer's
income tax liability in any subsequent year until

exhausted, subject to:



(1) The deadline for the exercise of
tax credits inposed by subsection (a);
and

(2) The nonetary limt inposed by
subsection (c).

§ -13 I nvestnent of capital. (a) The corporation may
solicit investnment plans frominvestor groups for the

i nvestnment of capital in accordance with this chapter. The
corporation shall establish criteria for the selection of
persons, firms, corporations, or other entities. The
criteria shall include the applicant's |evel of experience,
gual ity of managenent, investnent phil osophy and process,
probability of success in fundraising, plan for achieving

t he purposes of this chapter, and such other investnent
criteria as may be used in professional portfolio
managenent that the corporation deens appropriate. If the
corporation decides to engage one or nore investor groups
to deploy or generate capital, it shall consider and sel ect
one or nore investnent plans and investor groups that the
corporation deens qualified to:

(1) Generate capital for investnent
with the nost effective and efficient
use of the guarantee;

(2) Invest the capital in private seed
and venture capital entities in a
manner nobilizing a wide variety of
equity and near-equity investnments in
ventures pronoting the econom c

devel opnent of the State; and

(3) Help build a significant, fiscally
strong, and pernanent resource to serve
the objectives expressed in this
chapter.

An investor group engaged by the corporation shall have a
manager who is experienced in design and inplenentation, as
wel | as the managenent of seed and venture capital

i nvestment prograns and in capital formation. The
corporation may renove and replace any investor group that
has been engaged and effect the assignnent of assets,
liabilities, guarantees, and other contracts of this



programto a new i nvestor group, subject to such terns and
conditions as nmay be set forth in the ternms of engagenent.

(b) Wth | egislative approval pursuant to section -14,
the corporation may extend one or nore guarantees and
secure the performance of such guarantees in the formof a
put option, as well as other arrangenents selected by the
corporation. Wthout limting the foregoing:

(1) The corporation may guarantee

| oans, lines of credit, and other

i ndebt edness and equity investnents and
may arrange for, pledge, and assign put
options, as well as other agreenments to
purchase tax credits on such terns as

t he board nay approve fromtinme to
time, in order to generate funds to
deploy in a manner consistent with this
chapter;

(2) The guarantees of |oans, |ines of
credit, and other indebtedness may
extend up to the principal anmount plus
interest over the term of the guarantee
at a rate set by board resolution from
time to tine, a guarantee of a | oan,
lines of credit, or other indebtedness
in a manner consistent with this
chapter; and

(3) Guarantees of equity capital nay
extend up to the amount of the
investnment plus a rate of return set by
board resolution fromtime to tine in a
manner consistent with this chapter.

Guar antees, in whatever formnegotiated by the corporation,
may be made for any period of time, but no term shal

expire prior to January 1, 2006. The corporati on nay charge
a reasonable fee for costs and the fair conpensation of

ri sks associated with its guarantee. Proceeds fromthe sale
of any tax credits may be used to satisfy the contractua
guarantee obligation of the corporation. The corporation
may contract freely to protect the interest of the State.

(c) If the corporation purchases any security pursuant to
an agreenent with an investor group, the corporation shal



acquire the securities and nay invest, manage, transfer, or
di spose of the securities in accordance with policies for
t he managenent of assets adopted by the corporation.

(d) The corporation may neke any contract, execute any
docurnent, charge reasonabl e fees for services rendered,
performany act or enter into any financial or other
transacti on necessary to carry out its mssion. The
corporation may enploy necessary staff as nmay be required
for the proper inplenentation of this chapter, the
managenment of its assets, or the performance of any
function authorized or required by this chapter necessary
for the acconplishnment of any such function. Staff shall be
sel ected by the corporation based upon outstanding

knowl edge and | eadership in the field for which the person
perforns services for the board.

(e) I'n carrying out the mssion of the corporation, as
authorized in this chapter, neither the corporation nor its
of ficers, board nenbers, or enployees shall be considered
to be broker-deal ers, agents, investnent advisors, or

i nvest ment advi ser representatives under chapter 485. The
tax credits issued or transferred pursuant to this chapter
shall not be considered securities under chapter 485.

(f) Funds raised or arranged by the corporation pursuant to
this chapter shall be invested in seed capital and venture
capital investments, as such terns are defined in chapter
211F, which, to the extent consistent with this chapter
shal | be governed by applicable provisions of chapter 211F

(g) The guarantees extended by the fund shall be payable
solely fromrevenues of the fund and shall be secured
solely by those revenues and by the pl edges and assi gnnents
aut horized by this chapter. No hol ders of guarantees issued
under this chapter shall have a right to conpel any
exerci se of the taxing power of the State to pay the

guar antees and no noneys other than the revenues of the
fund shall be applied to paynent thereof. Each guarantee

i ssued under this chapter shall recite in substance that
the guarantee is not a general obligation of the State and
is payable solely fromrevenues pledged to the paynent

t hereof, and that such guarantee is not secured directly or
indirectly by the full faith and credit or the general
credit of the State or by any revenues or taxes of the
State other than the revenues specifically pledged thereto.



8 -14 | ndebt edness; | egislative approval. The corporation
shall not incur any indebtedness w thout |egislative
approval . Legislative approval for the corporation to incur
i ndebt edness shall be by neans of a separate |egislative
act .

8 -15 Annual reports; evaluation by the board. (a) The
corporation shall publish a separate annual report, in
conjunction with its annual audit, and present the report
to the governor, the senate president, and the speaker of
t he house. The annual report shall review the m ssion of

t he board and prograns inplenented according to the

obj ective neasures set forth in the corporation's business
pl an. The corporation shall distribute this annual report
by any neans that will make it available to the financia
comunity.

(b) Seven years after the corporation has begun operations
under this chapter, the corporation shall review, analyze,
and evaluate the extent to which the corporation has
achieved its statutory m ssion. The eval uati on shal

i nclude, but not be Ilimted to, an exam nati on of
quantified results of the corporation's prograns and pl ans.

8§ -16 Capital formation revolving fund. There is
established a revolving fund for the corporation to be
designated as the capital formation revolving fund. The
foll owing shall be deposited into the capital formation
revol ving fund, all nopneys:
(1) Appropriated by the |egislature;
(2) Received as repaynment of | oans;

(3) Earned on investnents;

(4) Received pursuant to a venture
agr eenent ;

(5) Received as royalties;

(6) Received as prem uns or fees
charged by the corporation; or

(7) Oherwi se received by the
cor porati on.



8 -17 Audit; state auditor. The books and records of the
fund shall be audited every year by the state auditor.

§ -18 Construction. Nothing contained in this chapter is
or shall be construed as a restriction or limtation upon
any powers that the corporation m ght otherw se have under
any other law of the State heretofore or hereafter enacted,
and the provisions of this chapter are cunul ative to those
powers. To the extent consistent with this chapter, in

adm ni stering, inplenenting, and carrying out the m ssion
of the corporation pursuant to this chapter, the
corporation shall be governed by and have the powers and
authorities set forth in chapter 211F. This chapter shal

be construed to provide an additional and alternative

nmet hod for the doing of the things authorized and shall be
regarded as suppl enental and additional to powers conferred
by any other | aws.

8§ -19 Adoption of rules, policies, procedures, and

regul atory and adm ni strative neasures; enforceability of
guar ant ees of corporation unaffected. (a) The corporation
may adopt rules, policies, procedures, and regul atory and
adm ni strative nmeasures necessary to adm nister the
progranms of the corporation or convenient for the

organi zati onal and internal managenent of the corporation's
and board's responsibilities.

(b) The level, timng, or degree of success of the
corporation in nobilizing or ensuring investnment in Hawai
busi nesses or projects shall not conprom se, dimnish,
inval idate, or affect the enforceability of any guarantee
of the corporation.”

PART 1|1

SECTION 2. This part inproves currently avail abl e tax

i ncentives devel oped for the high technol ogy industry.
Primary anong these is Act 221, Session Laws of Hawaii
2001. Act 221 still contains essential incentives that
continue to encourage the grow h and devel opnent of high
t echnol ogy busi nesses and associ ated industries.

SECTI ON 3. Chapter 235, Hawaii Revised Statutes, is anended
by addi ng two new sections to part | to be appropriately
designated and to read as foll ows:



"8235-A Confort letters; authority to assess fees;
establ i shed. The departnent may assess and collect a fee
for the issuance of any confort letter of the departnent.
Al'l fees collected under this section shall be deposited
into the tax adm nistration special fund established under
section 235-B.

8§235-B Tax admi ni stration special fund; established. There
is established a tax adm nistration special fund into which
shall be deposited fees coll ected under sections 235-A
235-110.9, and 235-110.91. The noneys in the fund shall be
expended by the departnment to offset the costs associ at ed

W t h:

(1) Issuing confort letters;

(2) Issuing certificates under section
235-110.9; and

(3) Issuing certificates under section
235-110.91."

SECTION 4. Section 211F-3, Hawaii Revised Statutes, is
anended by anendi ng subsection (a) to read as foll ows:

"(a) The governing body of the corporation shall be a board
of directors consisting of [eleven] twelve nenbers[ —Eght
of—the—rerbers—shal—befrom-thegeneral—pubbHec—and| to be
appoi nted by the governor for staggered terns pursuant to
section 26-34[+] as foll ows:

(1) Three to be appointed directly by the governor;

(2) Three to be appointed froma Ii st
of nom nees fromthe general public
subnmitted by the president of the
senate; and

(3) Three to be appointed froma Ii st
of nom nees fromthe general public
subm tted by the speaker of the house
of representatives,

and shall be selected on the basis of their know edge,
skill, and experience in the scientific, business, or
financial fields. The director of business, economc

devel opnent, and tourism [an—-appeinted] a nenber fromthe



board of the high technol ogy devel opnent corporation[+]
appoi nted by the governor, and [an—appeinted] a nmenber from

the board of the natural energy |aboratory of Hawai i
authority[+] appointed by the governor, or their designated
representatives, shall serve as ex officio voting nmenbers.
Not nore than two of the [eight—appeinted] six nenbers of
the board[;] appointed fromthe |ists of nom nees submtted
by the president of the senate and the speaker of the house
of representatives, during their termof office on the
board, shall be enpl oyees of the State. [S—thererbers

senate-] Al appointed nenbers of the board shall continue
in office until their respective successors have been
appoi nted. "

SECTION 5. Section 211F-4, Hawaii Revised Statutes, is
anended by anendi ng subsection (a) to read as foll ows:

"(a) The corporation shall have all of the powers necessary
to carry out its purposes which shall include but not be
l[imted to the power to:

(1) Adopt rules pursuant to chapter 91
to carry out the purposes of this
chapter;

(2) Adopt an official seal;
(3) Sue and be sued, in its own nane;

(4) Finance, conduct, or cooperate in
fi nanci ng or conducting technol ogi cal,
busi ness, financial, or other
investigations that are related to or
likely to lead to business and econom c
devel opment by making and entering into
contracts and ot her appropriate
arrangenents, including the provision
of |loans, start- up and expansion
capital, and other fornms of assistance;

(5) Solicit, study, and assist in the
preparati on of business plans and



proposal s [ ef—newor—established
businesses] ;

(6) Provide advice and technical and
mar keti ng assi stance, support, and
pronotion to enterprises in which

i nvestments have been nade;

(7) Coordinate the corporation's
progranms with any education and
trai ni ng program

(8) Carry out specialized prograns
desi gned to encourage the devel opnent
of new products, businesses, and

mar ket s;

(9) Prepare, publish, and distribute
such techni cal studies, reports,

bull etins, and other materials as it
deens appropriate, subject only to the
mai nt enance and respect for
confidentiality of client proprietary
i nfornation;

(10) Organi ze, conduct, sponsor, or
cooperate in and assist in the conduct
of conferences, denonstrations, and
studies relating to the stinulation and
formati on of businesses[+] and to
fulfilling the objectives and purposes
of chapter ;

(11) Provide and pay for such advisory
servi ces and technical, managerial, and
mar ket i ng assi stance, support, and
pronotion as may be necessary or
desirable to carry out the purposes of
this chapter

(12) Acquire, hold, and sell qualified
securities;

(13) Consent, subject to the provisions
of any contract with notehol ders or
bondhol ders, whenever the corporation
deens it necessary or desirable in the



fulfillment of the purposes of this
chapter, to the nodification, with
respect to rate of interest, tine of
paynent of any installnment of principal
or interest, or any other ternms, of any
contract or agreenent of any kind to
whi ch the corporation is a party;

(14) Accept donations, grants,
bequests, and devi ses of noney,
property, service, or other things of
val ue that may be received fromthe
United States or any agency thereof,
any governnental agency, or any public
or private institution, person, firm
or corporation, to be held, used, or
applied for any or all of the purposes
specified in this chapter. Receipt of
each donation or grant shall be
detailed in the annual report of the
corporation. The report shall include
the identity of the donor or |ender,
the nature of the transaction, and any
conditions attaching thereto;

(15) Invest any funds held in reserves
or sinking funds, or any funds not
required for i mredi ate di sbursenent, in
such investnents as may be | awful for
fiduciaries in the State;

(16) Acquire real property, or an
interest therein, by purchase or

forecl osure, where that acquisition is
necessary or appropriate to protect or
secure any investnment or |oan in which
the corporation has an interest; sell,
transfer, and convey the property to a
buyer and if the sale, transfer, or
conveyance cannot be effected with
reasonabl e pronptness or at a
reasonabl e price, to |l ease the property
to a tenant;

(17) Acquire, own, hold, dispose of,
and encunber personal property of any
nature, or any interest therein;



(18) Enter into agreements or other
transactions with any federal, state,
or county agency;

(19) Make contracts and execute al
i nstrunents necessary or conveni ent for
the carrying on of its business;

(20) Appear in its own behalf before
state, county, or federal agencies;

(21) Procure insurance [against—any
losses—inh—connection—wthitsproperty
inosuch anpunts, and from such
iasurers-] as may be necessary [er
desirable] ;

(22) Appoint officers, enployees,

consul tants, agents, and advi sors who
shall not be subject to chapter 76, and
prescribe their duties and fix
conpensation within the limtations
provi ded by | aw,

(23) Appoint advisory commttees as
deened necessary; and

(24) Exercise any other powers of a
corporation organi zed under the | aws of
the State.”

SECTION 6. Section 235-7.3, Hawaii Revised Statutes, is
anended by anendi ng subsection (c), to read as foll ows:

"(c) For the purposes of this section:
"Performng arts products" neans:

(1) Audio files, video files,

audi ovideo files, computer animtion,
and ot her entertai nnent products

per cei ved by or through the operation
of a conputer; and

(2) Commercial television and film
products for sale or |icense, and reuse



or residual fee paynents fromthese
products.

"Qualified high technol ogy business” neans a busi ness that
conducts nore than fifty per cent of its activities in
qgual i fied research

"Qualified research” neans:

(1) The sanme as in section 41(d) of the
I nt ernal Revenue Code;

(2) The devel opnent and design of

conmput er software [usitngfourth
. .
%ene:atlen o h:ghel 59|F°ﬁ'e .
| anguages to design and construct
. | " |

N . | desi I | :
sale—or—tiecense] for ultinate

commercial sale, lease, license or to
be ot herw se marketed, for economc
consideration. Wth respect to the
software's devel opnent and design, the
busi ness shall have substantial control
and retain substantial rights to the
resulting intellectual property;

(3) Biotechnol ogy;
(4) Performng arts products;
(5) Sensor and optic technol ogi es;
(6) Ccean sciences;
(7) Astronony; or
(8) Nonfossil fuel energy-related technol ogy."

SECTION 7. Section 235-110.51, Hawaii Revised Statutes, is
anended by anendi ng subsection (h) to read as foll ows:

"(h) The tax credit allowed under this section shall [be

2000,—and—shall] not be available for taxable years
begi nni ng after Decenber 31, [2005-] 2010."



SECTI ON 8. Section 235-110.9, Hawaii Revised Statutes, is
anended to read as foll ows:

"8235-110.9 Hi gh technol ogy busi ness investnent tax credit.
(a) There shall be allowed to each taxpayer subject to the
t axes inmposed by this chapter a high technol ogy busi ness
investnment tax credit that shall be deductible fromthe
taxpayer's net incone tax liability, if any, inposed by
this chapter for the taxable year in which the investnent
was made and the followi ng four years provided the credit
is properly clainmed. The tax credit shall be as foll ows:

(1) I'n the year the investnent was
made, thirty-five per cent;

(2) Inthe first year follow ng the
year in which the investnent was nade,
twenty-five per cent;

(3) I'n the second year follow ng the
i nvestnent, twenty per cent;

(4) In the third year follow ng the
i nvestnment, ten per cent; and

(5) Inthe fourth year follow ng the
i nvestnment, ten per cent;

of the investnment made by the taxpayer in each qualified

hi gh technol ogy business, up to a maxi num allowed credit in
the year the investnment was made, $700,000; in the first
year following the year in which the investnment was nade,
$500, 000; in the second year follow ng the year in which
the investnent was made, $400,000; in the third year
following the year in which the investnment was nade,
$200,000; and in the fourth year followi ng the year in

whi ch the investnment was made, $200, 000.

(b) The credit all owed under this section shall be clained
agai nst the net incone tax liability for the taxable year.

For the purpose of this section, "net incone tax liability"
means net incone tax liability reduced by all other credits
al  oned under this chapter

(c) If the tax credit under this section exceeds the
taxpayer's incone tax liability for any of the five years
that the credit is taken, the excess of the tax credit over



liability may be used as a credit against the taxpayer's
income tax liability in subsequent years until exhaust ed.
Every claim including anended clains, for a tax credit
under this section shall be filed on or before the end of
the twelfth nonth follow ng the close of the taxable year
for which the credit may be clained. Failure to conply with
t he foregoing provision shall constitute a waiver of the
right to claimthe credit.

(d) If at the close of any taxable year in the five year
period in subsection (a):

(1) The business no |onger qualifies as
a qualified high technol ogy busi ness;

(2) The business or an interest in the
busi ness has been sold by the taxpayer
investing in the qualified high

t echnol ogy busi ness; or

(3) The taxpayer has wi thdrawn the
t axpayer's investnent wholly or
partially fromthe qualified high
t echnol ogy busi ness;

the credit clainmed under this section shall be recaptured.
The recapture shall be equal to ten per cent of the anpunt
of the total tax credit clainmed under this section in the
preceding two taxable years. The anmount of the credit
recaptured shall apply only to the investnment in the
particul ar qualified high technol ogy business that neets
the requirenments of paragraph (1), (2), or (3). The
recapture provisions of this subsection shall not apply to
a tax credit clainmed for a qualified high technol ogy

busi ness that does not fall wthin the provisions of
paragraph (1), (2), or (3). The anopunt of the recaptured
tax credit determ ned under this subsection shall be added
to the taxpayer's tax liability for the taxable year in
whi ch the recapture occurs under this subsection.

(e) Every taxpayer, before March 31 of each year in which
an investnment in a qualified high technol ogy busi ness was
made in the previous taxable year, shall subnmit a witten,
certified statement to the director of taxation

i dentifying:




(1) Qualified investnents, if any,
expended in the previous taxable year;
and

(2) The anpbunt of tax credits cl ained
pursuant to this section, if any, in
t he previous taxable year.

(f) The departnent shall:

(1) Maintain records of the nanes and
addresses of the taxpayers claimng the
credits under this section and the
total anmount of the qualified

i nvest ment costs upon which the tax
credit is based;

(2) Verify the nature and anount of the
qual i fyi ng i nvest nents;

(3) Total all qualifying and cunul ative
i nvestments that the departnent
certifies; and

(4) Certify the anmount of the tax
credit for each taxable year and
cunul ative anmount of the tax credit.

Upon each deterni nati on nade under this subsection, the
departnent shall issue a certificate to the taxpayer
verifying information subnmtted to the departnent,

i ncludi ng qualifying i nvestnent anounts, the credit anount
certified for each taxable year, and the cunul ati ve anount
of the tax credit during the credit period. The taxpayer
shall file the certificate with the taxpayer's tax return
with the departnent.

The director of taxation may assess and collect a fee to
of fset the costs of certifying tax credits clains under
this section. All fees collected under this section shal
be deposited into the tax adm nistration special fund
est abl i shed under section 235-B.

[€e}] (g) As used in this section:



"I nvestnment tax credit allocation ratio"

neans,

W th

respect to a taxpayer that has nade an investnent in a

qualified high technol ogy business, the ratio of:

(1) The anmpbunt of the credit under this

section that is, or

is to be, received

by or allocated to the taxpayer over

the life of the investnment,

as a result

of the investment; to

(2) The anpbunt of the investnment in the

qgualified high technol ogy business.

"Qualified high technol ogy business” neans a busi ness,

enpl oyi ng or owning capital or property,

or nmi

office, in this [State] state; provided that:

ntai ni ng an

(1) More than fifty per cent of its
total business activities are qualified
research; and provided further that the
busi ness conducts nore than seventy-
five per cent of its qualified research
in this [State] state; or

(2) More than seventy-five per cent of
its gross incone is derived from

qgual i fied research

and provi ded

further that this incone is received

from

(A) Products sold from
manuf act ured in,
in this [State] state; or

or produced

(B) Services performed in
this [ State] state.

"Qualified research"” neans the sane as defined in section

235-7. 3.

(h) Common | aw principles, including the doctrine of

econoni ¢ substance and busi ness pur pose,

shal |

apply to any

investnment. There exists a presunption that a transaction

satisfies the doctrine of econom c substance and busi ness

purpose to the extent that the special allocation of the

hi gh technol ogy business tax credit has an investnent tax




credit ratio of 1.5 or less of credit for every dollar
i nvest ed.

Transactions for which an investnent tax credit allocation
ratio greater than 1.5 but not nore than 2.0 of credit for
every dollar invested and cl ai med may be revi ewed by the
departnent for applicable doctrines of econom c substance
and busi ness purpose.

Busi nesses claimng a tax credit for transactions wth
investment tax credit allocation ratios greater than 2.0 of

credit for every dollar invested shall substantiate
econonic nmerit and busi ness purpose consistent with this
secti on.

[(] (i) This section shall not apply to taxable years
begi nni ng after Decenber 31, [20605-] 2010."

SECTI ON 9. Section 235-110.91, Hawaii Revised Statutes, is
anended to read as foll ows:

"8§235-110.91 Tax credit for research activities. (a)
Section 41 (with respect to the credit for increasing
research activities) and section 280C(c) (with respect to
certain expenses for which the credit for increasing
research activities are allowable) of the Internal Revenue
Code shall be operative for the purposes of this chapter as
provided in this section; except that references to the
base anmount shall not apply and credit for all qualified
research expenses nay be taken without regard to the anmount
of expenses for previous years. |If section 41 of the

I nternal Revenue Code is repealed or termnated prior to
January 1, [2006+] 2011, its provisions shall remain in
effect for purposes of the inconme tax |law of the State as
nodi fied by this section, as provided for in subsection

[EH (D).

(b) Al references to Internal Revenue Code sections wthin
sections 41 and 280C(c) of the Internal Revenue Code shal
be operative for purposes of this section.

(c) There shall be allowed to each [taxpayers] qualified

hi gh technol ogy busi ness subject to the tax inposed by this
chapter[+~] an inconme tax credit for qualified research
activities equal to the credit for research activities
provi ded by section 41 of the Internal Revenue Code and as
nodi fied by this section. The credit shall be deductible




fromthe taxpayer's net incone tax liability, if any,
i nposed by this chapter for the taxable year in which the
credit is properly clained.

(d) Every qualified high technol ogy busi ness, before Mrch
31 of each year in which qualified research and devel opnent
activity was conducted in the previous taxable year, shal
submt a witten, certified statenent to the director of
taxation identifying:

(1) Qualified expenditures, if any,
expended in the previous taxable year;
and

(2) The anpunt of tax credits clained
pursuant to this section, if any, in
t he previous taxable year.

(e) The departnent shall:

(1) Maintain records of the nanmes and
addresses of the taxpayers clainmng the
credits under this section and the
total anmount of the qualified research
and devel opnent activity costs upon
which the tax credit is based;

(2) Verify the nature and anmount of the

qgual i fyi ng costs or expenditures;

(3) Total all qualifying and cunul ative
costs or expenditures that the
departnent certifies; and

(4) Certify the anount of the tax
credit for each taxable year and
cunul ative anpunt of the tax credit.

Upon each determ nati on nade under this subsection, the
departnent shall issue a certificate to the taxpayer
verifying information submtted to the departnent,
including the qualifying costs or expenditure anmounts, the
credit amount certified for each taxable year, and the
cunmul ative anount of the tax credit during the credit

peri od. The taxpayer shall file the certificate with the
taxpayer's tax return with the departnent.




The director of taxation nmay assess and collect a fee to
of fset the costs of certifying tax credit clainms under this

section. Al fees collected under this section shall be
deposited into the tax admi nistration special fund
est abl i shed under section 235-B.

[€6)] (f) As used in this section:

"Basi c research" under section 41(e) of the Internal
Revenue Code shall not include research conducted outside
of the [State-] state.

"Qualified high technol ogy busi ness" nmeans the sane as in
section 235-110.09.

"Qualified research” under section 41(d)(1) of the Interna
Revenue Code shall not include research conducted outside
of the [State-] state.

[€e}] (g) If the tax credit for qualified research
activities clainmed by a taxpayer exceeds the anount of

i ncome tax paynent due fromthe taxpayer, the excess of the
tax credit over paynents due shall be refunded to the

t axpayer; provided that no refund on account of the tax
credit allowed by this section shall be nade for anounts

| ess than $1.

[5] (h) Al clainms for a tax credit under this section
shall be filed on or before the end of the twelfth nonth
following the close of the taxable year for which the
credit may be clainmed. Failure to properly claimthe credit
shall constitute a waiver of the right to claimthe credit.

[(g)] (i) The director of taxation nmay adopt any rules
under chapter 91 and fornms necessary to carry out this
section.

[£h)] (J) This section shall not apply to taxable years

begi nni ng after Decenber 31, [2000—but—nhottotaxable
years—beginhi-ng—afterDecenber—31,—2005-] 2010."

SECTI ON 10. Act 297, Session Laws of Hawaii 2000, is
anended by anendi ng section 10 to read as foll ows:

"SECTION 10. It is the intention of the legislature in
maki ng anmendnments in this Part to sections 235-7.3, 235-
9.5, 235-110.9, and 235-110.91, Hawaii Revi sed Stat utes,



t hat the anendnents be [+H-berally] construed [ —and—inthis
regard,—the] in a manner consistent with the intent of this
Act. The departnent of taxation is further given |latitude
to interpret those amendnents in light of current industry
standards. The amendnents made in this Part to sections
235-7.3, 235-9.5, 235-110.9, and 235-110.91, Hawaii Revi sed
Statutes, shall not be construed to disqualify any taxpayer
who has received a favorable witten determ nation fromthe
departnent of taxation under the original provisions of

t hose sections as enacted by Act 178, Session | aws of
Hawai i, 1999."

SECTI ON 11. Act 221, Session Laws of Hawaii 2001, is
anended by anending section 13 to read as foll ows:

"SECTION 13. It is the intention of the |egislature that

t he amendnents in this Act be [H-berally] construed [] in
a manner consistent with the intent of this Act. The
department of taxation is further given latitude to
interpret these anmendnents in light of industry

devel opnents. The | egislature does not intend by the
anendnents in this Act to opine on the interpretation taken
by any taxpayer or the departnent of taxation on any issue
ari sing under prior |aw"

SECTI ON 12. Act 178, Session Laws of Hawaii 2003, is
anended by:

1. Anending section 66 to read as foll ows:

"SECTION 66. This Act shall take effect on July 1, 2003[+];
provi ded t hat:

(1) Sections 1, 2, 3, 4, 5, and 6 shal
take effect on June 29, 2003;

(2) Sections 9, 10, 11, 12, 13, 14, 15,
and 16 shall take effect on June 30,
2003; and

(3) [ Seetions] Section 7 [anrd-8] shal

take effect on July 1, 2004; provided
further that any remaining bal ances in
the Hawaii capital |oan revol ving fund

[and the Hawait strategic devel opnent
corporation—reveolvingfund] shall |apse

to the general fund."



2. Repealing section 8:

Fesealed-"

PART 111

SECTI ON 13. Any confort letter or other witten

communi cation issued by the departnent of taxation prior to
the effective date of this Act may continue to be relied
upon by the taxpayer to whom such confort |etter or other
written comruni cation was issued (including the qualified
hi gh technol ogy business and its investors) and shall be
respected by the departnent of taxation, notw thstanding
any of the anmendnents contained in this Act, provided that
t he assunptions and representati ons contained in such
confort letter or other witten conmmunication remain true
and accurate in all material respects. The high technol ogy
provi sions of sections 235-2.4, 235-2.45, 235-7.3, 235-9.5,
235-110. 51, 235-110.9, 235-110.91, 235-111.5, and 237-23.5,
Hawai i Revised Statutes, in effect at the tine of the
confort letter or other witten comrunication shal

continue to apply without regard to any anendnents to such
provi sions under this Act with respect to any transactions
or investnments made or conmitted prior to the effective
date of this Act.

SECTION 14. |f any provision of this Act, or the
application thereof to any person or circunstances is held
invalid, the invalidity does not affect other provisions or
applications of the Act which can be given effect wthout
the invalid provision or application or application, and to
this end the provisions of this Act are severable.

SECTI ON 15. In codifying the new sections added by section
3 of this Act, the revisor of statutes shall substitute
appropriate section nunbers for the letters used in
designating the new sections in this Act.

SECTI ON 16. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 17. This Act shall take effect on July 1, 2004;
provi ded section 12 shall take effect on June 30, 2004.



